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llmtfii (Hiiurt uf Appeals 

FOR THE SECOND CIRCUIT 
Docket No. 75-1034 

United States of Amekica. 

Appellee, 

— against — 

Mauio Lobo. 

Appellant. 

BRIEF FOR THE APPELLEE 


Preliminary Statement 

Mario Loho appeals from a judgment of conviction of 
flic United States District Court for tin* Uastern District of 
New York (Mishler, f'/i. •/. I entered -lanuarv IT, l!(7o. The 
judgment followed a jury verdict of guilty pursuant to an 
indictment charging him with violating: Title -1 l .S.<\ 
5S 1T:> and 174 (conspiracy to receive, conceal, buy, sell 
and facilitate the transportation of heroin, a narcotic drugl. 
Appellant was sentenced to 17> years imprisonment and a 
*20,000 tine, lie is presently incarcerated. 

The indictment, returned May S, 1D74 * also charge* 1 
Aurelio Martinez-Martinez, Gerard Nobile, Giovanni l'ari- 

" This indictment (74 Cr. 3(54) superseded an initial indict¬ 
ment (73 Cr. 221) returned March 1, 1973. The allegations in 
both indictments were virtually the same except that additional 
overt acts in furtherance of the conspiracy were alleged in the 
later indictment. 






nio, .lost* Guillermo Gauthier Geronimo and one dolm Doe 
with participation in tin* conspiracy. However, Aurelio 
Martinez-Martinez was tin* only one of appellant Mario 
Lobo’s co-conspirators who was apprehended by federal au¬ 
thorities. 

Mr. Martinez-Martinez stood trial along with appellant 
Lobo and was also convicted pursuant to a jury verdict. 
However, much of the trial took place in his absence be¬ 
cause he failed to appear in court on the morning of 
November Kth, four days after the trial began. A motion 
by counsel for Martinez-Martinez for a mistrial was denied. 
After the Court had conducted the appropriate investiga¬ 
tion and determined that Martinez-Martinez was voluntarily 
absent, the trial continued. Before resting its case against 
Martinez-Martinez, the Government presented evidence of 
his flight on the issue of consciousness of guilt. The jury 
was instructed by the Court that this evidence was not to 
be used in any way against appellant Mario Lobo in deter¬ 
mining his guilt or innocence. 

On this appeal appellant claims reversible error arose 
because, it is argued, the trial court violated the mandate of 
HnitoH v. t iiiteri State*,* “by relying on limiting instruc¬ 
tions to the jury to prevent the reinforced impact of tin* 
co-defendant's guilty flight during trial from transferring" 
(Brief, ll to appellant. Appellant does not challenge 
the sufficiency of the evidence. 


Statement of the Case 


A. The testimony 

On June 14, 11M11), Gerard Nobile, a young Frenchman, 
entered the United States at the Fort of New York on hoard 
the vessel “Kuffaello" from France. With him he brought 
a white Peugeot automobile in which thirty kilos of French 
heroin were carefully concealed. The automobile success¬ 
fully cleared through United States Customs without dis- 
coverv of its illicit contents and was returned to the cus¬ 
tody of Nobile (114: see also (lovernment Exhibit Vi).* 

In early July, Andre K.cord,** an international narco¬ 
tics smuggler living in Asuncion. Paraguay, under cover of 
legitimate business operations, directed one of his asso¬ 
ciates, Pierre Gabon, to tiy to New York to aid m the dis¬ 
tribution and sale of the “merchandise" concealed in the 
Peugeot (1)4). Prior to Gallon's departure he was intro¬ 
duced bv Ricord to a man railed “Mitto" <»5; whose real 
name was Gauthier) and they made arrangements to con¬ 
tact each other in New York Thereafter, Gauthier 

traveled to New \ ork alone. 

* Page numbers in parenthesis refer to pages in the trial 

tra *** Auguste Joseph Ricord. a/k/a Andre Ricord was indicted in 
March, 1971 for violation of 21 U.S.C. SS 173, 174 (conspiracy to 
import narcotics • while he was bving in Paraguay. He was 
extradited to the United States on September 2 .972 after 17 
months of litigation. A superseding indictment was filed on 
October 2. 1972 and Ricord*. trial commenced on December 5, 
P72 in the Southern District of New York (72 Cr. 110 »• 
On December 15, 1972 a jury found Ricord guilty as charged and 
ho was subsequently sentenced to the maximum term of 20 years 
imprisonment and the maximum fine of $20,000. (The judgmen 
of coivic'ion was a.hrmed by this Court (478 F.2d 1397), and the 
Unitec Sta.es Supreme Court denied certiorari (414 L.S. 10.))). 
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On July ——, 1 !*<►!), immediately In I'orc Onhou's embarka 
tion by plane for the l nited States. Kicord gave him a 
photograph of a man named “Jean Glaude*' (whose leal 
name was Gerard Nobile) and a telephone number where 
he could be reached. Gallon was instructed to contact 
Jean Claude upon his arrival in New York City (103). 

Gallon arrived in New York via Miami, Florida on July 
-4, 1069. lie checked in at the Hotel Taft isee Government 
Exhibit 10) and immediately tried to reach Nobile by 
pbone (106). Problems ensued due to the fact that Gabon 
spoke no English and two calls that day failed to elicit 
Nobile's whereabouts (107, 10N|. Meanwhile Gabon met 
Gauthier in the Hotel McAlpin bar pursuant to their ar¬ 
rangements and gave him a progress report (107). 

The following day, Gabon linally succeeded in reach¬ 
ing Nobile and the two met over drinks in the bar at the 
Hotel Taft (108-111). Nobile told Gabon that he had 
arrived 20 days earlier by ship and bad been waiting to be 
contacted (114). Meanwhile, lie had run out of funds as 
expenses had been higher than anticipated, lie had slept 
in the Peugeot and sold some of his clothing to obtain 
enough money to get along. Finally, he met a French 
teacher in Greenwich Village who agreed to put him up 
• 114-117)1. Meanwhile, the Peugeot had been parked on 
the street and wouldn't start as lie didn't have money to 
buy gas. They discussed the possibility of safely removing 
the heroin from the car at its present location and con¬ 
cluded that this was impossible. Gallon then told Nobile 
he would try to arrange for a garage and would get back 
to him 1 116). 

On July 26th, Gabon met Gauthier again at the McAl¬ 
pin Hotel bar. They discussed their difficulties with the 
car and Gauthier gave Gabon 8200 to be used to get the 
Peugeot in running order (117, 137). Later that day, 
Gabon passed the money to Nobile along with Gauthier's 
instructions (137). Then he met Gauthier again. 




While walking along midtown streets, they met two 
men who Gauthier intmlueed as his friends, “Mario and 
“El Nino" (subsequently determined to be the appellant 
Mario Lobo and bis co-defendant Aurelio Martinez-Mar- 
tinez respectively) (139). While Gabon stood on the side¬ 
walk just out of earshot the other three engaged in conver¬ 
sation (141). Gauthier subsequently informed him that 
these friends would locate a garage lor the Peugeot 11421. 
Later that day, Nobile advised Gabon that the car was 
now running and had been re-parked in a safe location 
(143). 

On duly 27th, Gauthier informed Gabon that garage 
space had been obtained and they agreed to meet at the 
corner of 57th Street and 7th Avenue the next morning to 
drive to the chosen location (144). 


When Nobile and Gabon pulled up at the agreed upon 
corner in the Peugeot the next day. they found Gauthier 
already standing on the sidewalk, lie instructed them to 
follow a brown Ford LTD parked just ahead. Gauthier 
then got into the first car and they all proceeded across 
Manhattan and across the bridge to New Jersey (14S-149). 
Event nail v they pulled up to a small garage located next 
to u private house and parked the Peugeot inside (150-151). 
Meanwhile Gauthier, appellant Mario Lobo and Martinez- 
Martinez got out ol tin* LIIl il->0l. 

Nobile. Martinez-Martincz and Gabon then began the 
laborious process of dismantling and searching the Peugeot 
I',,,- the heroin because none of them knew precisely whew* 
the contraband was^idden (154-102). Also present in the 
garage was a middle-aged man wearing a revolver who neither 
S p„ke „or assisted with tin- operation in any way and who 
was not known by Gabon, (lie was subsequently named 
as John Doe in the indictment) (151-152, 103). The 
search revealed a number of half-kilo clear plastic pack- 



ages in the rocker panels of tin* auto (lot), behind its 
headlights (lGli) and under the Mooring of the trunk ( L>9- 
162). Those located in the rocker panels were attached 
to strings and had to be carefully pulled through small 
holes drilled in the panels (lol-lbS). Mach package meas¬ 
ured approximately 6" x !t" (loti) and a total ot 60 such 
packages were recovered (162). 

While the car was being dismantled. Martinez-Martinez 
asked Gabon if Ricord would sell him some heroin and 
gave Gallon an address in Union Gity, New .Jersey where 
he could always be located (167). 

When the car had been reassembled. Gabon returned 
to New York alone by taxi i 16.1). Later that day he again 
met with Gauthier, who told him to return immediately to 
Paraguay (166). 

Just prior to Gabon's departure for Paraguay the next 
day, Gauthier met with him one final time. He handed 
Gahou #20,000 in cash for delivery to Ricord and told him 
to tell Ricord not to worry as the “merchandise” would 
be sold and he would receive the balance of the money due 
him (169). 

Upon his return to Asuncion. Gahou related to Ricord 
everything that had occurred in New 1 ork. Ricord ex¬ 
pressed great displeasure with (lie tact that he had not re¬ 
turned with total payment for the shipment. Gahou also 
conveyed Aurelio Martinez-Martinez' request to work out 
a deal so he could purchase heroin from Ricord I 170-171 ). 

On August .1. 1969, Gahou again arrived in New York 
Citv pursuant to orders from Ricord, who was still seeking 
payment for the previously delivered heroin (172). This 
time Gauthier and his wife (lew to New York on the same 
plane but upon arrival, Gahou cheeked in at the Hotel Taft 
alone (173). The next day, Gauthier picked him up at 




(lie Taft and they took a taxi to a laundromat somewhere 
on I {roadway. Gauthier went in and tame out with appellant 
Mario Loho. Standing several steps away on the sidewalk 
Gallon saw the same silent man with the revolver who had 
been in the garage in New Jersey. Gauthier told Gallon to 
wait for him in a nearby bar. A few minutes later Gauthiei 
returned and informed Gallon that “the situation was very 
hot” and that he should return to Asuncion immediately. 
He told Gallon to inform Ricord that it was just a ques¬ 
tion of letting a “difficult moment go by" and that there 
was nothing to worry about. Gauthiers wife had agieed 
to remain in New York until all the money was ready for 
delivery to lticord (173-17.>l. 

During the next few days Gallon completed some pur¬ 
chases relating to the construction of Ricord's new hotel 
and then Hew back to Paraguay {1775). Upon his return 
he informed lticord of everything that had transpired, in- 
eluding the fact that things were too “hot" in New \ork to 
complete safely the sale ol all tin* heroin |l<->-li(>, lid). 

On September 1!M»0. Gabon once again returned to 
New York as lticord still had not been paid. The next day 
he took a cab to the Union Uity, New Jersey address sup¬ 
plied by .Martinez Martinez. The address turned out to 
be that of a record shop and a woman who claimed to be 
Martinez-Martinez’ wife sent a young boy to tind him. A 
few minutes later Martinez-.Martinez came in and the two 
went to a nearby bar to talk things over. Gallon explained 
that Ricord was anxious to be paid and Martinez-.Martinez 
told him it still wasn’t ready, lie explained to Gallon that 
it was useless to keep making expensive trips up from 
South America as they would be notified when all the 
“merchandise" had been sold. Gabon told Martinez-Mar- 
tinez that Ricord was willing to deal with him providing 
they could agree on a price. Martinez-Martinez offered to 
pay si 1,000 per kilo. Heforc they parted company, Mar- 
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tinez-Martinez handed Gallon WOO as a gift to help defray 
his expenses ( 110-180). 

A few days later Gallon returned to Paraguay to face 
an angry and ii|)s**t Kirnril. lie kept saying, “if those 
people go to jail then everything is going to he completely 
lost.” Itieord had no visible reaction to Martinez-Martinez’ 
offer of $11,000 per kilo for a shipment of heroin I 18-4). 

On November 5th, Gallon traveled to the United States 
a fourth time. This time lie went only as far as Miami and 
checked into the Hotel Dupont Plaza ilS5i. About a week 
after his arrival, Gauthier came to the hotel bringing along 
a black, leather-like attache case which lie said contained 
the $200,00(1 owing to^Rieord. lie asked Gabon to keep 
the case overnight as lie felt it was unsafe to keep it where 
he was staying. Gallon took the suitcase to his room and 
opened it to reveal bundles of 850 and $100 bills. lit* then 
placed the case in his bureau for safekeeping I 188a-189|. 

The following morning, Gauthier returned and Gallon 
retrieved the case from his room. Gauthier took it and 
drove away (180-1001. Gabon remained in Miami about a 
month and then returned to Paraguay. At that time Kicoril 
acknowledged safe receipt of the money and promised Gallon 
$20,000 for his services. When Gallon was arrested in New 
York on October 28, 1070, for his involvement in another 
narcotics transaction, lie still lmd not been paid (100-101). 

At least half of the 00 kilo shipment of heroin was sold 
to long-time narcotics dealer Alfredo Aviles by appellant 
Mario Lobo and Aurelio Martinez-Martinez 1401402, 440- 
441). Aviles cut the heroin and resold it in much smaller 
quantities, usually of one ounce each (400). 

At some point during the summer of 1009, Aviles ran 
into Martinez-Martinez in a Manhattan bar. They had 
been acquaintances since 10(54. In the course of their con- 


versation, Aviles (old Martinez-Martinez lie was looking for 
a supply of heroin and Martinez-Martinez said he could 
get him some. The next day he came over to Aviles' house 
at 212 Forsythe Street. Aviles agreed to pay $18,000 per 
kilo for heroin which could he cut four times. Aviles gave 
him a 810,000 down payment on the lirst kilo. Two days 
later, Martinez-Martinez returned to Forsythe Street 
bringing a brown paper sack which contained heroin placed 
into two clear plastic bags of a half kilo each (425-4201. 

Aviles testified that he bought heroin from Martinez- 
Martinez on approximately 15 occasions between the sum¬ 
mer of 1000 and December of the same year. A week or 
a week and a half would usually elapse between each tran¬ 
saction (451-4:121. After the lirst five or six sales had 
taken place, Mario Lobo (who Aviles had first met in 
1007) started coming over to Aviles' house with Martinez- 
Martinez whenever transfers of heroin and/or money were 
going on (452-435, 430). Hach time that Aviles purchased 
from the two men, tin* amount was one kilo and the price 
$18,000. The narcotics were always packed in two clear 
plastic bags of one-half kilo each (440». 

Then, in December 1000, Martinez-Martinez told Aviles 
that if he wanted more drugs he would have to go to Miami 
for them. Aviles said he wouldn’t be willing to do that 
and this exchange apparently marked the end of their busi¬ 
ness dealings (440-442). 

During the tall of 1969, another convicted narcotics viola¬ 
tor named Felix Martinez was also dealing in illicit drugs 
with Aurelio Martinez-Martinez, and appellant Mario Lobo. 
In November. 1000, Felix Martinez received a large shipment 
of heroin for re sale. He contacted George Warren Perez, a 
long-time friend who ran a travel agency at 109th Street 
and Amsterdam Avenue and inquired as to whether he 
knew any potential customers. Perez ottered to contact a 
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mail named Mario Lobo to see if he was interested and 
arrange an introduction (723-727, 72!), 885-888). 

The next afternoon Felix Martinez returned to the travel 
agency and was introduced to appellant Mario Lobo. Lobo 
brought Aurelio Martinez-Martinez with him, who Felix 
Martinez had already known for some time as simply, 
“Julio." Lobo, Martinez and Martinez-Martinez stepped 
outside of the ollice to discuss business, leaving Perez be¬ 
hind. After some negotiations. Lobo finally agreed to pur¬ 
chase two kilos from Felix Martinez at $15,000 each. He 
informed Martinez that lie was flying to Miami the next day 
and that consequently Aurelio Martinez-Martinez, who was 
his “trusted man" would handle the transaction to its com¬ 
pletion. At this point, appellant Lobo returned to Perez' 
office leaving the other two to work out final arrangements. 
They eventually agreed to meet that night at 9:00 o'clock at 
the corner of Fort Hamilton Parkway and New Utrecht 
Avenue in Brooklyn (729-734, 888-890). 

That evening at the appointed location, Aurelio Martinez- 
Martinez got out of his car carrying a paper bag. They walked 
together to Feliz Martinez' apartment and Aurelio Martinez- 
Martinez handed over the sack full of cash. Felix Martinez 
left to collect the heroin from its hiding place after instruct¬ 
ing Martinez-Martinez to wait there five minutes and then 
go to a bar at 40th Street and New Utrecht Avenue. Felix 
Martinez then headed for his stash, hidden near 42nd Street 
and Eighth Avenue in Brooklyn and picked up four half 
kilo packages. As he was walking toward the bar, carrying 
the heroin in a paper bag. In 1 met Aurelio Martinez-Martinez 
and handed the bag over right there in the middle of tIn¬ 
st reet (734-736). 

Felix Martinez testified that in March, 1970, he made one 
further heroin sale to Aurelio Martinez-Martinez. A few 
days earlier, he had received 10 kilos of heroin from his 
current source of supply, a man named Giovanni Parish* 
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(also indicted but never arrested), known to Felix Martinez- 
only as “Janis.” Consequently, when he received a message 
that Aurelio Martinez-Martinez was looking for him, Felix 
Martinez made arrangements for the two to meet on Amster¬ 
dam Avenue between both and IM'tlh Streets. At that time 
Aurelio Martinez-Martinez agreed to purchase 2 kilos for 
9:10,000. The next day he took delivery at the same location 
and handed over a package containing the cash (736-741). 

B. The flight of co-defendant Aurelio Martinez- 
Martinez 

On the morning of November 8, 11)74, a Friday, defendant 
Aurelio Martinez-Martinez failed to appear for trial. A 
search of his room at the New York Hilton failed to reveal 
any evidence that he had removed his personal possessions 
(652). His “roommate”, Jose Ferrar, a convicted narcotics 
offender and “investigator” for Martinez-Martinez’ defense 
counsel, informed the court that Martinez-Martinez had 
gime out at 7:30 the previous evening saying he was going 
over to New Jersey for a drink with friends and that he 
would return by 10:00 p.m. so they could have dinner to¬ 
gether. The defendant telephoned Ferrar twice; but he did 
not return to his room at all that night (661, 664-667). 

When Martinez-Martinez failed to appear in court by 
late afternoon on Friday, November 8th, the court ordered 
that his *100.000 bond be forfeited and a bench warrant be 
issued (687). 

On Monday morning, November 11th, it was determined 
that all efforts by government agents and defense counsel 
to locate the absent defendant over the weekend, in both the 
New York-New Jersey area and in Florida, had met with 
defeat. The court made a finding that the defendant had 
voluntarily absented himself and ordered that the trial 
continue in spite of his absence (604-6061. 
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At this point the attorney for appellant Lolio made a 
motion for severance and a mistrial alleging that the flight 
of Martinez-Martinez would result iu a prejudicial "spill 
over" which would prevent Lobo from receiving “the fair, 
dispassionate evaluation" of his ease to which he was en¬ 
titled (097-098|, Defense counsel also contended vehe¬ 
mently that Bruton v. I ' uilcil Stulcx, xu/iru, should be applied 
in a flight situation during a joint trial to require such 
severance (701-707). Hot!) motions were denied (098, 707 I. 

Prior to tin* re-commencement of tin* trial and pursuant 
to side-bar discussion with counsel (702-704), tlx* Court 
instructed the jury simply, “As you see, Mr. Martinez 
Martinez is not present and 1 chose to proceed without him. 
The trial will continue" (711). 

Near the completion of the Government's direct case the 
Assistant United States Attorney advised the Court of the 
proposed scope of the evidence of the flight of Mr. Martinez 
Martinez which he intended to present to the jury (978- 
981). Defense counsel for appellant Lobo renewed his 
motions for a severance and a mistrial, once again arguing 
that the rule of Bruton had been triggered (982-983). 
Martinez Martinez' attorney objected to presentation of any 
evidence of his client's flight. All motions wore denied 
(985-988). 

The following afternoon, Mr. Ferrar testitied under ques¬ 
tioning by the Assistant United States Attorney regarding 
the events leading up to tin* defendant’s final departure 
from his hotel room on the evening of November 7th ( 1101 
I I (It), 1170-1182). At one point during I'errar’s testimony 
the trial judge interrupted to give the jury a careful charge 
regarding the use they wii/lit make of the evidence of (light 
being presented i 1109-1171), including a limiting instruc¬ 
tion for the protection of the appellant (1171). Severn I 
federal agents also testified regarding their futile efforts to 
locate Martinez Martinez in Miami, where he was known to 




have relatives ( 1200 1204, 1205-1207), and in the New York 
New Jersey area (1207-1208, 1218-1220). 

As the Government rested its case, appellant Lobo’s 
counsel renewed his previous request for severance and a 
mistrial one final time, along with the usual motion for a 
judgment of acquittal. All motions were summarily denied 
I1227). 

In its charge to the jury the Court gave instruc¬ 
tions regarding the inference tin* jury might draw, 
should it see fit, from the evidence of Martinez-Martinez' 
flight which it had heard (see Appellant’s Appendix A 17 
A 1!*). In addition, limiting instructions were given that 
this evidence “should not be charged in any way in deter¬ 
mining the guilt or innocence of the defendant Mario Lo1k»” 
(A 111). 

ARGUMENT 

The admission of evidence of flight of appellant's 
co-defendant on the issue of consciousness of guilt 
with appropriate limiting instructions did not violate 
appellant's Sixth Amendment right to confrontation. 

Appellant, mistakenly, contends that the admission of 
evidence of the (light of his co-defendant during a joint trial 
violates his Sixth Amendment right to confrontation pur¬ 
suant to the Supreme Court’s ruling in lirutoii v. t'nite'l 
Stairs, JIM C.S. 123 (1068). 

Appellant Lobo’s position is dearly without legal foun¬ 
dation and consequently lie cites no case law in direct sup¬ 
port of his contention. The Court’s ruling in Itnitoii 
applies to words and statements only, ( nilril States v. 
heutseh, 451 l’.2d 1»S. llti (2d Cir. l!»71l, cert. <leaie<l.. 404 
C.S. HM0 (1072), and those words must be testimonial in 
nature, / ait at Stales v. tlarelle, 4JS F.2d 060, J00 7(1 (2d 
Cir. 1070) cert, ilisia. 101 C.S. 007 (1071). Thus, it has 

.. repeatedly held by this Court that even the admission 

into evidence of address books, letters and slips of paper 
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found in the possession of one co-defendant which indirectly 
implicate another defendant do not require the trial judge 
to grant a severance where appropriate limiting instructions 
are given. 

A recent case in point is I nitril States v. Cusuniano, 429 
F.2d 378, 381 (2d Cir.), cert, denied, 400 F.S. 830 (111701 
where a co-defendant was arrested in possession of a slip of 
paper with appellant's name and telephone number written 
on it and gave a false explanation. This t'ourt found that 
limiting instructions were appropriate to avoid Bruton- type 
prejudice. See also t nitril States v. (larelle, supra at 369- 
70; United States v. Be,,nett, 400 F.2d 888, 807-08 l 2d Cir.), 
cert, denied. 300 l .S. 852 t 1000). 

It must lie noted also that to trigger the operation of 
the Bruton rule the statements of a co-defendant must be 
clearly inculpatory of the defendant. I nited States v. 
Catalano, 401 F.2d 268, 273 (2d Cir.), cert, denied. 05 
S. Ct. 42 (1074); United States ex rel. Nelson v. Col¬ 
lette, 430 F.2d 1055, 1050-1050 (2d Cir. 1070), vert, denied. 
401 C.S. 017 (1071); United States V. Sparano, 422 F.2d 
1005, 1000 | 2d Cir. 1070 I, cert, denied. 401 C.S. 974 |1971). 
Thus, even if it somehow could be argued that in the ease at 
bar the co-defendant's (light was a “statement” within the 
meaning of liratoa, such a “statement' 4 could certainly not be 
construed as clearly implicating the appellant in the crime. 
In fact, the trial court's charge with regard to the fleeing 
co-defendant, Martinez-Martinez. stated that the jury “may" 
(but is not required to) consider the fact of his flight as 
evidence of consciousness of guilt and that it should also 
“consider that there may be reasons for this which are fully 
consistent with his innocence." I Appellant's Appendix. 
A. 17-A. 10). Thus, if evidence of flight is not clearly 
inculpatory of the defendant who has actually taken flight, 
it obviously cannot be so clearly inculpatory of appellant 
as to require the application of Bruton. 

In addition, appellant Lobo had the protection of limit¬ 
ing instructions to negative any potential prejudice which 
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might exist (see trial transcript at p. 1171 and Appellant’s 
Appendix at A. I!)).* Clearly, sueli cautionary instructions 
are adequate to protect a defendant’s constitutional rights 
in situations where there is not a “substantial risk that the 
jury despite instructions to the contrary’’ will look to the 
incriminating extrajudicial statements in determining defen¬ 
dant's guilt or innocence I Bruton, supra at p. 126 ) and 
whore “no such ‘devastating’ risk attends the lack of con¬ 
frontation as was thought to he involved in Bruton."** 
United States e.r ret. Uatanzarn v. Mancusi, 104 F.2d 206, 
300 (2d Cir. 106S), cert, denied. 397 C.S. 042 (1070). Par¬ 
ticularly where, as in the ease at bar, the issues are “rela¬ 
tively simple and easily separable," limiting instructions 
“may be assumed to have been effective” United States v. 
('atinn. 403 F.2d 101, 406 (2d Cir. 1968 1 . cert. denied, 304 
C.S. 1003 (1060). 

It would seem also that this evidence of flight was admissible 
against both defendants as there is precedent to the effect that 
“conduct of a conspirator, not consisting of a hearsay declaration, 
is admissible to prove the existence of the conspiracy even 

though occurring after the termination of it.” United States v. 

Tramunti, — F.2d — (2d Cir., Slip. Opin. 2107, 2157-2158; March 
7, 1075) ; see also, United States v. Tirinkian, 488 F.2d 873, 874 
(2d Cir. 1973). The fact that such evidence will tend to show the 
defendants’ association with each other would not seem, in view 
of the Court’s holding in United States V. Ellis, 461 F.2d 962, 
970 (2d Cir.), cert, denied, 409 U.S. 866 (1972), to render 
it inadnr ible. See also, United States v. Deutsch, supra, 451 
F.2d at 1 United States V. Garelle, supra, 438 F.2d at 370. 

** Such allied situations have included inter alia: when the 
defendant has made an interlocking confession, United States 
ex rel. Duff V. Zclker, 452 F.2d 1009, 1010 (2d Cir., 1971), cert, 
denied, 406 U.S. 932 (1972); United States ex rel. Catanzaro v. 
Mancusi, supra ; when redaction is adequate to prevent prejudice, 
United States ex rel. La Belle v. Mancusi, 404 F.2d 690, 691-692 

(2d Cir. 1968); and statements made in the course of a con¬ 

spiracy, United States v. Projansky, 465 F.2d 123, 137-138 (2d 
Cir.), cert, denied, 409 U.S. 1006 (1972) ; United States V. Weiser, 
428 F.2d 932, 937 (2d Cir. 1969), cert, denied, 402 U.S. 949 (1971). 




Evidence of' flight during trial by a co-defendant pre¬ 
sented to the jury on the issue of consciousness of guilt 
is among those situations where limiting instructions have 
been deemed adequate to protect a defendant’s constitu¬ 
tional rights. Cases on all fours with the facts at issue 
here include United States v. Henderson, 472 F.2d 157, 158 
(6th Cir. 1973), (the latest case in the circuits, where 
Bruton is not even mentioned); l nited States v. Cian- 
ehetti, 315 F.2d 584, 588-589 (2d Cir. 1963); United States 
v. Allocco. 234 F.2d 955, 956 (2d Cir. 1956). And most re¬ 
cently in l nited States v. Tortora , 464 F.2d 1202, 1207 (2d 
Cir. 1972) this Court once again reiterated by implication 
its previous rulings.* 

Cases also abound in this circuit upholding presentation 
of other types of evidence against one defendant of his 
consciousness of guilt with limiting instructions for the 
protection of co-defendants. Frequently, such evidence 
shows an attempt by one defendant to cover-up his par¬ 
ticipation in the illegal activities at issue. Worthy of 
mention in this regard are Vnited States v. Dcutseh, supra, 
451 F.2d at 116, where a co-defendant’s stock purchase 
reports to the SEC were put into evidence to show he had 
deliberately tried to hide certain illegal investments and 
fnited States v. Dardi, 330 F.2d 316, 333-334 (2.1 Cir.), 
cert, denied, 37!) U.K. 845 (1964), where evidence that one 
defendant had tried to bribe an officer of the Department of 
Interior to quash an SEC investigation was adduced at the 
trial. In addition, evidence that one defendant made false 
statements to members of law enforcement in an attempt to 
exculpate himself is often presented. For example, in 
( nited States e.r ret. Nelson v. Follette, supra, 430 F.2d at 

* In United States V. Tortora, supra, the Court for the first 
time upheld the trial of a co-defendant in absentia even though 
he was not even present during jury selection as he had pre¬ 
viously entered a plea to the charge and was clearly aware of 
the trial date. 




1056-1059, a co-deiendant made statements in an attempt to 
extricate himself while pinning the crime on someone very 
similar in appearance to the appellant but known by a 
different name; and in United States v. Corallo, 413 F.2d 
1306, 1327-1328 (2d < "ii-. >, cert, denied, 396 I’.S. 958 (1969) 
and United States v. Carella, 411 F.2d 729, 732 (2d Cir.), 
cert, denied , 396 I’.S. S60 (196!)) one co-defendant tried to 
extricate himself by “brazenly” lying to the grand jury. 

Many of the cases in the area of consciousness of guilt 
present situations which are much more clearly incul¬ 
patory of the other defendants than is evidence of flight 
and yet limiting instructions are held to be adequate 
protection from potential prejudice. Thus, in United 
States v. Ci tsinnano, supra, the co-defendant was arrested 
in possession of a slip of paper containing the appellant’s 
name and telephone number. When asked by FBI .agents 
how he knew the appellant he stated falsely that he was 
a player on a boy’s basketball team which he coached. 
The statements were held properly admitted into evidence 
with limiting instructions. Surely that type of evidence 
of consciousness of guilt was more clearly inculpatory of 
the defendant whose name and phone number was recovered 
than is evidence of flight in the case at bar. Of vein- 
similar import, also, are United States v. Tropiano. 418 F.2d 
1069, 1080 (2d Cir. 1969), cert, denied, 397 U.S. 1021 
(1970), where a co-defendant tried to exculpate himself by 
claiming lie didn't know the co-defendant and United States 
v. Kellernum, 431 F.2d 319, 324 (2d Cir.), cert, denied. 400 
C.K. 957 (1970), where one co-defendant told lies to avoid 
further suspicion. Consequently, it is clear that the situa¬ 
tion under consideration here is not so fraught with danger 
as to render limiting instructions inadequate and severance 
required. 

Finally, appellant's ^jsidiarv contention that a sever¬ 
ance should have been granted is without merit. Sever¬ 
ance is discretionary with the court and is only required 
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where substantial prejudice would ensue from a joint 
trial. It is not required simply because it would give a 
defendant a better chance of obtaining an acquittal. I nited 
State# v. Vega, 458 F.2d 1234, 1236 (2d Cir. 1372) ; see also, 
United States v. Turcotte, — F.2d — (2d Fir. Slip opin. 
2957, 2965, April 17, 1975) ; United States v. Pa padakis. 510 
F.2d 287 (2d Cir. 1975). Rule 14 of the Federal Rules of 
Criminal Procedure states that the court “may” grant 
severance* "or provide whatever other relief justice requires.” 
Thus, it allows for situations where the court feels limiting 
instructions would provide adequate protection. 

Denial of severance has been upheld in situations where 
evidence of crimina' activity found in the possession of 
one co-defendant is introduced against him only with 
limiting instructions, see United States v. Del Purgatorio, 
411 F.2d 84, 87 (2d Cir. 1969) ; United States v. Maszochi, 
424 F.2d 49, 52 (2d Cir. 1970), and where evidence of prior 
similar acts by one defendant are put into evidence, see 
United States v. Baum, 482 F.2d 1325. 1332 (2d Cir. 1973) ; 
eompare, United States V. Bless, 422 F.2d 210, 213 (2d Cir. 
1970). Denial of severance has been consistently upheld 
where one or more co-defendants have pleaded guilty and 
simply disappear from the trial and even where the jury has 
been told directly that they pleaded guilty and then has been 
given limiting instructions for the protection of remaining 
defendants.* See United States v. Price, 447 F.2d 23, 30 
(2d Cir.), cert, denied, 404 U.S. 912 (1971); United States 
v. Freeman, 302 F.2d 347, 350 (2d Cir. 1962) ; United States 
v. Del Purgatorio, supra: United States v. Dardi, supra, 
330 F.2d at 332-333; United States v. Aronsoi , 319 F.2d 
48. 52 (2d Cir. 1963). It would seem clear that knowledge 
of a jury that co-defendants have pleaded guilty would 
provide much more potential for prejudice than would the 
mere silent (light of a co-defendant. 

* See LaBuy, Jury Instructions in Federal Criminal Cases 
(West Publishing, 19651, Section 3.02-1 at page 13. 
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Finally, <‘V(‘n could llruton error somehow he found 
here, reversal is not mandated as the evidence of appellant's 
guilt is so overwhelming that “there exists no reasonable 
doubt that absent commission of the error . . . that the jury 
would have convicted in any case. . . See Chapman v. 
California, 3S(> I'.S. IS ( 10(17 I ; llarrinyton v. United Staten, 
395 I’.S. 250 <19«9); Sehnehle v. Florida, 405 T r .S. 427 
11072 I ; United Staten e.r re I lions v. LaYallec, 44S F.2d 
552 12d t'ir. 1071); United Staten ex ret. Smith v. Mon- 
tanye, 505 F.2d 1355 (2d Cir. 1974). 

CONCLUSION 

The judgment of conviction should be affirmed. 

Dated: May 7. 1975 

Respectfully submitted, 

David G. Tbaoeu, 

United Staten Attorney, 
Eastern District of New York. 


Rai l B. Bergman, 

Assistant United Staten Attorney, 
Of Counsel .* 


* The United States Attorney’s Office wishes to acknowledge 
the invaluable assistance of Ruth E. Sobell in the preparation of 
this brief. Ms. Sobell is a third year law student at Brooklyn 
Law School. 
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